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Rule 43-4-218.  Retail Delivery Fees.

Basis and Purpose. The bases for this rule are sections 24-38.5-303, 25-7.5-103, 39-21-103, 39-21-104, 39-21-104.5, 39-21-105, 39-21-105.5, 39-21-106, 39-21-107, 39-21-109, 39-21-110, 39-21-110.5, 39-21-111, 39-21-112, 39-21-113, 39-21-114, 39-21-114.5, 39-21-116, 39-21-116.5, 39-21-118, 39-21-119, 39-21-119.5, 39-21-120, 39-26-102, 39-26-104, 39-26-105, 39-26-109, 39-26-112, 39-26-115, 39-26-116, 39-26-117, 39-26-118, 39-26-120, 39-26-121, 39-26-122, 39-26-125, 39-26-703, 39-26-726, 39-26-729, 43-4-218, 43-4-805, 43-4-1203, 43-4-1303, C.R.S. The purpose of this rule is to set forth the manner in which retail delivery fees are collected, administered, and enforced.

(1)
General Rules. The following general rules apply with respect to retail delivery fees:

(a)
All retailers making retail deliveries on or after July 1, 2022, shall add to the price of the retail delivery, collect from the purchaser, and pay to the Department the retail delivery fees in the manner set forth in this rule.

(b)
Except as otherwise required by this rule, any statute or rule applicable to the collection, administration, and enforcement of sales tax under article 26 of title 39, C.R.S., including applicable statutes and rules under article 21 of title 39, C.R.S., applies to the collection, administration, and enforcement of retail delivery fees.

(2)
Definitions. As used in this rule, unless the context otherwise requires:

(a)
“Retail delivery fees” means the sum of the retail delivery fee imposed by section 43-4-218(3), C.R.S, and all enterprise retail delivery fees described in section 43-4-218(2)(a), C.R.S.

(b)
“Sale” has the same meaning as section 39-26-102(10), C.R.S., and 1 CCR 201-4, Rule 39-26-102(10).

(3)
Imposition and Sourcing.
(a)
The retail delivery fees are imposed on a per-sale basis. In the event that multiple articles of tangible personal property are included in a single order, the order is treated as a single sale and the retail delivery fees are imposed only once with respect to that transaction, regardless of the number of items included in the order, the timing of the payment(s) made by the purchaser, and the number of shipments in which the purchased items are delivered. An invoice, completed order form, or any other documentation acceptable to the Department that shows one or more articles of tangible personal property purchased in the same transaction will be prima facie evidence of all items included in a single sale.

(i)
Subscriptions, Recurring Purchase Programs, Leases, and Installment Sales.
(A)
A retail sale of tangible personal property for which the purchaser places a single order and makes a single payment that results in recurring deliveries by motor vehicle for a specified period of time is one retail sale. As such, the retailer shall collect the retail delivery fees on the single order and shall not collect the retail delivery fees on subsequent deliveries. 

(B)
Retail sales of tangible personal property that are the result of the purchaser placing automatic, recurring orders with separate payments that include the option to cancel at any time before the items are delivered by motor vehicle are separate retail sales for each recurring order. As such, the retailer shall collect the retail delivery fees on each recurring order. 

(C)
A retail sale of tangible personal property for which the purchaser places a single order with periodic installment or lease payments over a specified period of time to receive one delivery by motor vehicle is one retail sale. As such, the retailer shall collect the retail delivery fees only once on the first installment payment.

(b)
Delivery by a Motor Vehicle. The retail delivery fees are imposed on retail sales of tangible personal property delivered by a motor vehicle to a location in this state.

(i)
To determine whether a delivery is “by a motor vehicle,” the retailer shall consider all modes of transportation used in this state to effectuate the delivery of the sale from the time immediately after the acceptance or approval of the order until the time the items are delivered to the purchaser’s specified location in this state. If any part of the post-order delivery that occurs in this state is made by a motor vehicle, the delivery is “by a motor vehicle” and the retail delivery fees apply.  

(ii)
The retail delivery fees apply whether the retailer delivers the items itself, uses a third party, or tenders the items to a shipping company hired by the purchaser. 

(c)
Determining the Location of a Delivery. To determine whether a delivery is made to a location in this state, section 39-26-104(3), C.R.S., 1 CCR 201-4, Rule 39-26-104–2, and the following rules apply:

(i)
Retail deliveries by motor vehicle made to a drop-off and pick-up locker, Post Office Box, or similar facility located in the state are deliveries made to a location in this state and subject to the retail delivery fees. 

(ii)
A retail delivery to a location in this state at the purchaser’s direction is subject to the retail delivery fees regardless of the location of the purchaser at the time of either the purchase or the delivery.
(iii)
Deliveries made to a location outside of this state are not subject to the retailer delivery fees regardless of the location of the purchaser at the time of either the purchase or the delivery.

(4)
Deliveries of Tangible Personal Property Not Subject to, or Exempt from, the Retail Delivery Fees.
(a)
A retail sale of tangible personal property by a retailer for delivery by a motor vehicle owned or operated by the retailer or any other person to the purchaser at a location in this state is not subject to the retail delivery fees if:

(i)
All of the tangible personal property included in the retail delivery is not subject to, or is exempt from, state sales tax under article 26 of title 39, C.R.S.; or

(ii)
The purchaser is exempt from paying state sales tax under article 26 of title 39, C.R.S.;

(b)
Wholesale Sales. Wholesale sales as defined in sections 39-26-102(19) or (20), C.R.S., are not subject to the retail delivery fees because they are not retail sales. Sales by wholesalers to users or consumers are not for resale and are retail sales subject to the retail delivery fee if the tangible personal property is subject to state sales tax under article 26 of title 39, C.R.S., and delivered by motor vehicle to a location in this state. 

(i)
If a delivery by motor vehicle to a location in this state includes items for resale (wholesale sales) and tangible personal property subject to state sales tax under article 26 of title 39, C.R.S., the seller shall collect the retail delivery fees on the transaction because the delivery includes at least one item of tangible personal property subject to state sales tax under article 26 of title 39, C.R.S.

(ii)
Drop Shipments. In the case of a retail delivery made to the purchaser on behalf of the retailer by a wholesaler, either directly or by contract with a third party, the retailer is nonetheless required to collect the retail delivery fees from the purchaser.

(c)
Complimentary Tangible Personal Property. Retailers that provide and deliver by motor vehicle tangible personal property to customers completely free of charge shall not collect the retail delivery fees on such transaction because there was no retail sale. 

(d)
Discounts. If tangible personal property is transferred to a customer without consideration of any kind, the retail delivery fees shall not apply because a transfer made without consideration does not constitute a sale. For example, if the retailer allows discounts which reduce the purchase price of the property to $0, and the retailer receives no consideration from the customer in exchange for the property, then the transfer of property does not constitute a sale and the retail delivery fees do not apply. However, if the retailer receives any form of consideration, including, but not limited to, manufacturer’s coupons as described in 1 CCR 201-5, Special Rule 11, the transaction is considered a sale and the retail delivery fees apply.
(e)
The burden of proving that a retailer is exempt from collecting the retail delivery fees on any retail delivery and paying the retail delivery fees to the Department, or from making such returns, is on the retailer. The burden of proving that a retailer is exempt from collecting the retail delivery fees on any delivery not made by motor vehicle is also on the retailer.

(i)
A retailer must exercise due diligence with respect to any retail delivery for which the purchaser claims an exemption. A retailer shall comply with the requirements of 1 CCR 201-4, Rule 39-26-105–3 to be presumed to have exercised due diligence. 

(ii)
A retailer that does not comply with the requirements of 1 CCR 201-4, Rule 39-26-105–3 will be held liable and responsible for the payment of any retail delivery fees that the retailer did not collect, but should have collected, or for which the retailer did not collect sufficient information and documentation from the purchaser to prove to the satisfaction of the Department that the retail delivery was exempt from the retail delivery fees.
(5)
Deliveries of Marijuana.
(a)
Retail Marijuana. Except as provided in paragraph (5)(a)(ii) of this rule, deliveries of retail marijuana are not subject to the retail delivery fees because, pursuant to section 39-26-729, C.R.S., retail marijuana is exempt from state sales tax under article 26 of title 39, C.R.S. 

(i)
Deliveries of retail marijuana that are subject to sales taxes imposed by a special district or other limited purpose governmental entity are nonetheless exempt, pursuant to section 39-26-729, C.R.S., from state sales tax under article 26 of title 39 and are therefore exempt from the retail delivery fees. 

(ii)
When tangible personal property subject to state sales tax under article 26 of title 39, C.R.S., is included in the sale and delivery of retail marijuana, the retail sale is subject to the retail delivery fees unless the purchaser is exempt because at least one item of tangible personal property purchased is subject to state sales tax under article 26 of title 39, C.R.S. 

(b)
Medical Marijuana.
(i)
Except as provided in paragraph (5)(b)(ii) of this rule, deliveries of medical marijuana are subject to the retail delivery fees unless the purchaser is exempt because medical marijuana is subject to state sales tax under article 26 of title 39, C.R.S. 

(ii)
Deliveries of medical marijuana that are exempt from state sales tax under section 39-26-726, C.R.S., are not subject to the retail delivery fees unless the delivery includes other articles of tangible personal property that are subject to state sales tax under article 26 of title 39, C.R.S., and the purchaser is not an exempt entity.

(6)
Registration. Every retailer who is liable and responsible for the collection and remittance of the retail delivery fees shall register with the Department in the manner it prescribes. Such registration will create a retail delivery fee account. Once a retailer is registered to collect the retail delivery fees, the retailer does not need to renew such registration.

(a)
A retailer who fails to register as required in paragraph (6) of this rule is nonetheless liable and responsible for the full amount of the retail delivery fees due, plus any applicable penalties and interest.

(b)
A retailer that is no longer liable and responsible for the collection and remittance of the retail delivery fees shall promptly close their retail delivery fee account as instructed by the Department. The retailer must file returns through the date of closure in accordance with paragraph (8) of this rule.

(7)
Collection of the Retail Delivery Fees. Every retailer who makes a retail delivery shall add the retail delivery fees in effect at the time of the sale to the price or charge for the retail delivery, and shall collect the retail delivery fees from the purchaser. 

(a)
Displaying Retail Delivery Fees on an Invoice. The retail delivery fees must be shown on any invoice, receipt, or other document setting forth the purchase price as a separate and distinct item from the price of the items purchased and any other taxes or fees imposed on the retail delivery. An invoice, receipt, or other document setting forth the purchase price must show the sum of the retail delivery fee in section 43-4-218, C.R.S, and all enterprise retail delivery fees as defined in section 43-4-218(2)(a), C.R.S., in effect at the time of the sale as one amount on the invoice, receipt, or document labeled “retail delivery fees.” 

 (b) 
A retailer who makes a retail delivery and does not know at the time of acceptance or approval of an order what modes of transportation will be used to make the delivery shall collect the retail delivery fees. If no part of the delivery is ultimately made by a motor vehicle, as described in paragraph (3)(c) of this rule, the retailer or purchaser may file a claim for refund pursuant to paragraph (9) of this rule if the fees have been remitted to the Department. A retailer that properly refunds the retail delivery fees in full may claim a credit on the return for the period in which the retail delivery fees were refunded pursuant to paragraph (9).

(c)
Failure to Collect. A retailer who makes a retail delivery and who fails to collect the required amount of the retail delivery fees is nonetheless liable for the full amount of the retail delivery fees due. A purchaser is not liable to the Department for the retail delivery fees if the retailer does not collect such fees.

(d)
Retail Sales Made Through a Marketplace Facilitator’s Marketplace. In the case of a retail delivery facilitated by a marketplace facilitator through a marketplace facilitator’s marketplace:
(i)
The marketplace facilitator has all of the liabilities, obligations, and rights of a retailer under article 26 of title 39, C.R.S., and therefore shall collect and remit the retail delivery fees on all direct sales and all facilitated sales, as such terms are defined in 1 CCR 201-5, Special Rule 44.

(ii)
The marketplace seller does not, with respect to retail delivery fees, have the liabilities, obligations, or rights of a retailer under article 26 of title 39, C.R.S., if the marketplace seller can show that the sale was facilitated by a marketplace facilitator:

(A)
with whom the marketplace seller has a contract that explicitly provides that the marketplace facilitator will collect and remit Colorado state and state-administered local sales taxes on all sales subject to tax under article 26 of title 39, C.R.S.; or 

(B) 
from whom the marketplace seller obtained a certification from the marketplace facilitator that the marketplace facilitator is registered to collect Colorado sales tax and will collect Colorado state and state-administered local sales taxes on all sales subject to tax under article 26 of title 39, C.R.S., made in or through the marketplace.
(iii)
The Department will presume that a contract or certification that complies with the requirements is paragraph (4)(iv) of 1 CCR 201-5, Special Rule 44 includes the collection of retail delivery fees in compliance with this paragraph (7)(d)(ii) absent contrary evidence.

(e)
Notwithstanding any direct payment permit issued to a qualified purchaser pursuant to section 39-26-103.5, C.R.S., and the rules thereunder, a retailer shall collect, and the qualified purchaser shall pay, any imposed retail delivery fees applicable to any retail delivery made by the retailer to the qualified purchaser.

(8)
Filing and Remittance of the Retail Delivery Fees. Every retailer making retail deliveries shall file a return and remit an amount described in paragraph (8)(c) of this rule for each reporting period. 

(a)
Filing Schedules and Due Dates. A retailer’s filing schedule and the corresponding due date for retail delivery fees returns and remittances are the same as the retailer’s state sales tax filing schedule and due dates under 1 CCR 201-4, Rule 39-26-109.

 (ii)
Unless otherwise authorized, a return must be filed, and any retail delivery fees due must be remitted, on or before the twentieth day of the month following the end of a reporting period.

(iii)
If the due date of the return and payment is a Saturday, Sunday, or legal holiday, the due date is the next business day. 

(b)
Filing Requirements. Returns, and any required supplemental forms, must be completed in full, in the form and manner prescribed by the Department, and filed with the Department on or before the due date. The Department shall determine what information the return must contain, how the returns must be made, and the type of forms that must be used. 

(i)
A retailer that makes no retail deliveries during the preceding reporting period, shall nonetheless file a return on or before the due date reporting zero retail deliveries.

(ii)
A retailer that fails to submit a complete and accurate return in the form and manner prescribed by the Department, including any zero return filings, on or before the due date is subject to penalties and interest pursuant to paragraph (10) of this rule.
(c)
Remittance Requirements. A retailer is liable and responsible to remit to the Department on or before the due date an amount equal to the product of all retail delivery fees in effect for the reporting period and the number of retail deliveries the retailer makes in a reporting period, regardless of whether the retailer actually collects the retail delivery fees from the purchaser, as well as any retail delivery fees collected in excess of this amount. 

(i)
A retailer is required to remit, with the filing of each return, the total retail delivery fees amount shown to be due on the return. 

(ii)
A retailer that fails to pay any retail delivery fees due to the Department by the due date prescribed in paragraph (8)(a) of this rule is subject to penalties and interest pursuant to paragraph (10) of this rule.

(iii)
A retailer is not permitted to retain any portion of the retail delivery fees to cover the retailer’s expense in the collection and remittance of the retail delivery fees.

(iv)
For retailers with an annual or thirteen-month reporting period, the retailer is liable and responsible to remit the following amounts to the Department on or before the due date regardless of whether the retailer actually collected the retail delivery fees from the purchaser:

(A)  
an amount equal to the product of all retail delivery fees in effect from January 1 of the applicable year to June 30 of that year and the number of retail deliveries the retailer made in that period; 

(B)
an amount equal to the product of all retail delivery fees in effect from July 1 of the applicable year through December 31 of that year and the number of retail deliveries the retailer made in that period; and 

(C)
any retail delivery fees collected in excess of these amounts. 

(9)
Refunds and Credits. The provisions of section 39-26-703, C.R.S., govern claims for refund or credit of retail delivery fees, including, but not limited to, the limitations on such claims. In addition, for purposes of retail delivery fees, the following rules apply:

(a)
A retailer or purchaser that overpays, or a purchaser that incorrectly paid, the retail delivery fees must file a claim for refund for the overpayment of the retail delivery fees pursuant to section 39-26-703, C.R.S., and the rules thereunder. 

(b)
Credit for Refunded Fees Collected in Error. A retailer is allowed a credit in accordance with section 39-26-703(2.5)(b)(I), C.R.S., equal to the amount of any retail delivery fees refunded during the reporting period if:

(i) 
The retailer collected the retail delivery fees in the current or prior period;

(ii)
The sale was exempt from or not subject to the retail delivery fees under these rules; 

(iii)
The retailer remitted the retail delivery fees to the Department; and

(iv)
The retailer refunded the retail delivery fees in full to the purchaser.

(c)
Disputes. If a dispute arises between the purchaser and the retailer as to whether a sale was subject to or exempt from the retail delivery fees, the retailer shall collect and the purchaser shall pay the retail delivery fees. The purchaser must file a claim for refund of the disputed fees within the statute of limitations in accordance with this paragraph (12) of this rule. 
(d) 
Returned Retail Deliveries. A retail delivery that is returned to the retailer for a full refund of the purchase price and any applicable sales tax is not eligible for a refund or credit of the retail delivery fees collected and paid on such retail delivery.

(e)
Bad Debts Charged-off. Any retail delivery fees paid on retail deliveries represented by accounts found to be worthless and actually charged off for income tax purposes cannot be credited by the retailer upon subsequent payments of the retail delivery fees. 

(10)
Penalties and Interest. Because retail delivery fees are collected, administered, and enforced in the same manner as state sales tax under article 26 of title 39, C.R.S., all civil and criminal penalties, and any applicable interest imposed under articles 21 and 26 of title 39, C.R.S., apply, including, but not limited to, the penalty imposed by section 39-21-116.5, C.R.S.

(11)
Statute of Limitations. Because retail delivery fees are collected, administered, and enforced in the same manner as the sales tax under article 26 of title 39, C.R.S., the limitations provided in sections 39-21-107, and 39-26-125, C.R.S., apply to the retail delivery fees. With respect to overpayments and claims for refund or credit, the limitations in section 39-26-703, C.R.S., apply.

(12)
Power of Collection and Enforcement. All money paid to a retailer as the retail delivery fees is and remains public money, the property of the State of Colorado, in the hands of the retailer, and the retailer shall hold the money in trust for the sole use and benefit of the State of Colorado until paid to the Department. The Executive Director has the full powers of collection and enforcement allowed under articles 20, 21, and 26 of title 39, C.R.S., and article 35 of title 24, C.R.S., including, but not limited to, the authority to make estimated returns, and to issue warrants commanding the levy, distraint, and sale of property. In accordance with section 39-26-117, C.R.S., the retail delivery fees are a first and prior lien upon the goods and business fixtures of or used by any retailer under lease, title retaining contract, or other contract arrangement, excepting stock of goods sold in the ordinary course of business, and takes precedence on all such property over other liens or claims of whatsoever kind or nature.
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